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STATEMENT OF ISSUES

l. Kaarma raised justifiable use of force in defense of an occupied structure
because this shooting involved a burglary of his attached garage;
however, over his objection, the court also instructed on use of force in
defense of a person’s heightened self-defense requirements, and declined
to include burglary as a forcible felony. Did the court err?

Il.  Local media published over 450 news items on this case in Missoula
County, resulting in almost ninety-percent of surveyed jurors being
exposed to its pervasive coverage. Did a reasonable possibility exist that
the Kaarma may not receive a fair trial, requiring a venue change?

1. Defense challenged a juror with substantial ties to the Missoula Police
Department, who stated that she was more inclined to believe law
enforcement than Kaarma. Did the court err by declining to remove the
juror for cause?

IV. The State’s witness, on direct examination, put Kaarma’s character at
issue. Did this open the door to his previously excluded character
evidence?

V.  The lead detective testified as a lay witness, but offered specialized
opinions on blood spatter, which resulted in a wholly new theory of what
occurred at the time of the shooting—the State did not disclose him as an

expert or provide a blood spatter report. Was it error to admit this
testimony?

STATEMENT OF CASE

On May 12, 2014, in Missoula County, Montana, Markus Hendrik Kaarma
(“Kaarma”) was charged with Deliberate Homicide. (D.C. 3.) Kaarma pled not
guilty. Ex. A, p. 6. His jury trial began on December 1, 2014, and spanned two-

and-a-half weeks. Ex. B, p. 2. The jury returned a guilty verdict on December



17,2014. 1d. On February 12, 2015, the court sentenced Kaarma to seventy-years

in the Montana State Prison with a twenty-year parole restriction. Id. at 2-3.

In pretrial proceedings, Kaarma filed motions to change venue in July,
September, and November, 2014. (D.C.s. 27; 44; 82.) They were denied. See exs.
C-E. The District Court did, though, seal proceedings on the admissibility of
Kaarma’s character evidence, finding that media access presented a clear and
present danger to trial fairness. Ex. F, pgs. 1-2; ex. G, pgs. 4-6. In doing so, it
declined Kaarma’s proposed alternatives of changing venue, or venire. EX. G, pgs.
4-6; (see also D.C. 35, p. 11.) Addressing Kaarma’s pretrial publicity concerns, on
November 19, 2014, the court assured the defense that it would watch voir dire
closely and allow individual voir dire, ex. H, pgs. 102-3; however, on December 1,
2014, the court denied Kaarma’s motion to individually voir dire jurors on recently

published criminal history allegations. Ex. I, pgs, 18-20.

During voir dire, the court denied Kaarma’s motion to remove juror 15,
Kathryn Hughes (“Hughes”) for cause. EX. J, pgs. 237-38. Kaarma preemptively
excused Hughes, exercising all six of his preemptory challenges. (Tr., p. 11; D.C.
103.1.) Also, at trial, the court overruled Kaarma’s objections to admitting
previously excluded character evidence, ex. K, pgs. 822-26, and lay testimony on

blood spatter, Ex. L. pgs. 1944, 47.



At the jury instruction conference, Kaarma raised justifiable use of force in
defense of an occupied structure. See Mont. Code Ann. § 45-3-103 (2013); (tr., p.
2376.)' Over his objection, the State offered an additional justification—use of
force in defense of a person. See § 45-3-102; (tr., pgs. 2385-86.) Overruling
Kaarma’s objections, the court instructed on both defenses. EX. M, pgs. 2374-86;
ex. N, inst. nos. 25, 28. Kaarma also moved the court to order, as a matter of law,
that burglary is a forcible felony. (D.C. 89, pgs. 15-19; tr., 403-4.) The court

countered that this was a factual issue for the jury. Ex. O., pgs. 4-5; (tr., p. 404.)

Kaarma later moved for a new trial, arguing that jury instructions were
erroneous and a change of venue was required. (See D.C. 167.) The motion was
denied. EX. P, pgs. 1-2. Kaarma filed a timely Notice of Appeal on April 2, 2015.

(D.C. 184.)

Kaarma now appeals his conviction and asks this Court to reverse his
conviction and remand this case to the District Court for a new trial in an alternate

venue, and for such relief as this Court finds just and appropriate.
STATEMENT OF FACTS

I. Introduction

! References to Transcripts, Volumes | — X1, are cited “Tr.” Any other relevant transcripts are attached as exhibits
or preceded with the date of record.
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In the early morning hours of April 27, 2014, Kaarma and Janelle Pflager
(“Pflager”) relaxed on the couch while their infant son slept in the neighboring
room. Ex. Q, p. 35. Kaarma wore pajama bottoms—nothing more. Id. Kaarma
and Pflager were startled by an intruder entering their garage, which had a door
leading directly into their home. Id. at 35-6. This was not the first time they were
burglarized. In fact, they reported a burglary in the preceding month that the
Missoula Police Department (“MPD”) had yet to investigate. (Tr., pgs. 590-91,

1623-31))

That night, the intruder was 17 year-old German foreign exchange student,
Dede, who previously committed several burglaries during his time in Montana.
(Id. at 1421-23.) Seeking to protect his family, Kaarma grabbed a shotgun and
paused behind his front door. Ex. Q, p. 35; (tr., p. 751.) Pflager yelled, “oh my
god, he’s coming in[!]” (Tr., p. 765.) Kaarma was shaking and scared, exited his
front door, and went to his partially open garage door. Ex. Q., pgs. 35-6. Kaarma
heard a sudden metal on metal sound from inside the pitch-black garage. Id. at 55.
Fumbling with his shotgun, he discharged four shots into the garage. Id. at 36.
Dede was struck twice—once in the arm and once in the head—the latter being

fatal. (Tr., pgs. 1323-25.)

Il. Pre-trial proceedings

A. Charging document sparks fervent media coverage in Missoula County
4



Missoula County is a relatively small community—its estimated 2013
population was 111,800. (D.C. 35, p. 6.) Locally, six media outlets published

hundreds of articles on this case:

e The Missoulian. Missoula’s local paper published 117 news items on this
case. lIts estimated hard-copy circulation was approximately 66,700
readers on weekdays and 75,900 readers on Sundays.

e KPAX News. CBS’ local affiliate published 70 news items on this case.
Viewership was estimated at 23,000, 22,000, and 15,000, during its 5
p.m., 6 p.m., and 10 p.m., broadcasts, respectively.

e KECI News. NBC’s local affiliate published 97 news items on this case.
Viewership was estimated at 21,000, 19,000, and 15,000, during its 5
p.m., 6 p.m., and 10 p.m., broadcasts, respectively.

e ABC/Fox news. FOX’s local affiliate published 66 news items on this
case.

e 930 AM radio. This talk radio station published 52 news items on this
case.

e KGVO radio. This talk radio station published 69 news items on this
case.

Ex. R (listing articles); (D.C. 27, pgs. 3-4, ex. A; D.C. 167, ex. J.)?

On May 12, 2014, the State amended the original three-page Affidavit of
Probable Cause filed in justice court, to its twenty-page Affidavit and Motion for

Leave to File Information (“Affidavit™) filed in the District Court. (D.C. 27, p. 9);

Z Media items were tracked from the end of April, 2014, to the beginning of January, 2015, following trial. Some
outlets published updated articles on the same day; these are included in the number of articles cited.
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ex. S. The defense noted that in 2011, 2012, and 2013, the average length of
felony affidavits filed in Missoula County was 3.4 pages, 4.8 pages, and 3.5 pages,
respectively. (D.C. 27, p. 9, ex. 0.) The twenty-page Affidavit was a remarkable

departure from standard procedure.

This triggered a firestorm of publicity, sourcing myriads of articles on the
case. (See generally, D.C. 27, ex. A.) The Affidavit labeled Kaarma’s actions
premeditated—inaccurately alleging that Pflager, and by association Kaarma, lured
Dede into his garage by using a purse as bait. Ex. S, pgs. 3, 14, 15, 16. The
Affidavit also posited that Kaarma said he would “be glad to shoot a cop,” and that
the police were “baiting him’ into killing these kids.” Id. at 15-16. Finally, it

included various drug-related accusations. Id. at 14-17.

The Affidavit dedicated almost two full pages to “road rage” incidents that
purportedly occurred on the day of the shooting. Id. at 17-18. It alleged that
Kaarma appeared to be “high or had been drinking” and “looked ready to fight[;]”
yelled gibberish; and got out of his truck yelling “[s]low the fuck down!” Id. In
turn, the media reported, “Neighbor recounts scary encounter with Missoula
shooter,” and “Grant Creek resident alleges driving incident with Kaarma.” (D.C.
27, p. 8, exs. L-M.) One neighbor reported that Kaarma was “foaming at the

mouth,” high on drugs, dropped “F-bombs,” and she thought Kaarma was going to



punch her. (D.C. 167, ex. J.5, art. 40.) These events were later sealed and

excluded at trial. Ex. T, pgs. 13-14.

The Missoulian printed the headline, “Charging Document: Missoula man
waited up to shoot ‘kid.”” (D.C. 167, p. 3.) The article quoted Deputy County
Attorney, Andrew Paul (“Paul”), saying “[Kaarma] actually sought out Dede by
essentially trapping him in the garage,” adding that “every gun instructor tells
students to identify the target before firing.” (ld. at 3-4.) The online version of
this article was followed by over 430 public comments—Iargely critical of
Kaarma.® (D.C. 27, ex. |.) AtKaarma’s arraignment, arguing for an increased
bond, Paul said Kaarma acted aggressively in the days leading up to the homicide;
that Kaarma’s neighbors were scared of him; and that Kaarma was violent and

irrational. Ex. A, pgs. 7-8.

Articles repeatedly referred to Dede as “slain” or “victim.”* (See, e.g., D.C.
27, p. 5, ex. B; D.C. 167, p. 9.) Attempting to minimize Dede’s responsibility, his
act was benignly labeled “garage hopping,” rather than felony burglary. (D.C. 27,
p.5.) Some articles were exclusively dedicated to Kaarma’s alleged drug use; in

particular, “Search Warrant: Missoula man may have been high when German

® Comments stated, among other things, that: Kaarma committed “premeditated murder;” Kaarma baited and trapped
these kids; “Kaarma should be “[hung] by the neck until dead;” and Kaarma set a death trap. Ex. B, p. 5-6.
* Slain: “to kill, esp. by violent means.” Webster’s Il New Riverside Dictionary 649 (1st ed. 1984).
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student shot.” (Id. at 6.) At trial, the State did not offer any testimony that Kaarma

was impaired at the time of the shooting.’

Scores of articles perpetuated the factually incorrect belief that Kaarma lured
Dede into his garage using a purse, to wit: “Prosecutors argue Kaarma deliberately
tried to lure the victim into his garage by leaving out a purse[.]” (D.C. 167, ex. J.
3,arts. 44, 49; D.C. 44, p. 4.) Likewise, one article compared Kaarma’s case to
that of a Minnesota man convicted of luring two burglars into his basement before
committing unnerving homicides.® (D.C. 44, p. 4, ex. E.) The article inquired
whether “laws that allow private citizens to protect their property also let them set

a trap and wait for someone to kill?” Id.

Conversely, the media lauded Dede as a beloved soccer fanatic, exhaustively
covering memorials and wide-spread community support for the Dedes. (D.C.
167, pgs. 8, 10.) Dede’s father, Celal Dede, said “the most important thing for us
now is to find peace[,] [a]nd that the person who killed him gets the deserved
sentence.” (Id. at ex. J.2, art. 64.) German colors and flags engrossed Kaarma’s

Grant Creek neighborhood. (D.C. 27, p. 11.)

> The State offered testimony that preliminary test results—i.e. the initial screening—of Kaarma’s blood was
positive for cannabinoid, but no testimony regarding the THC level, impairment, or intoxication. Tr., pgs. 1340-41.
® Anticipating a burglary, Byron Smith moved his truck making it appear as if he was not home. He waited in the
basement with food, water, and two guns. Smith shot the first victim three times, recording himself saying “you’re
dead,” then dragged the body from the room before shooting the second victim and saying, “you’re dying.”
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Politicians quickly rushed to judgment. One senatorial candidate, Dirk
Adams, stated that Kaarma should be “put through the wood chipper,” and that
Kaarma hunted Dede. (Id. at 9.) Missoula Mayor, John Engen, stated that the
castle doctrine made it too easy to be immune from prosecution. (Id. at 10.)
Missoula County State Representative, Ellie Hill, condemned Kaarma’s actions,
calling for the repeal of the castle doctrine. (Id.) Later, on Reverend Al
Sharpton’s nationally televised show, she claimed that Kaarma’s actions were
premeditated. (ld.) Former Governor, Brian Schweitzer, posited on national
television that Kaarma “put up some motion detectors so he could entrap them[,]”
and “the laws of Montana are not going to protect this guy.” (D.C. 167, ex. J.5, art.

48.)

Community outrage was demonstrable in Missoula County. In requesting a
new trial, Ryan filed an affidavit notifying the Court that “Fuck you Asshole” was
previously spray painted across his office building’s windows, and that in mid-
November he summoned the MPD to his residence after finding a bullet-hole in his
window. (D.C. 174, P. 8, ex. A.) The MPD even assigned a detective to

investigate death threats issued to Kaarma and Pflager. (Tr., p. 2015.)

B. Court denies Kaarma’s motions to change venue



Within two-and-a-half months of the shooting, local media had already
published 188 news items on the case. (D.C. 27, p. 3); see also ex. R. In response
to this rash of highly critical publicity, Kaarma moved for a venue change. (D.C.

27.) The Motion was denied. Ex. C, p. 1.

Simultaneously, Kaarma moved to seal pretrial proceedings on the
admissibility of his “other crimes, wrongs, or acts.” (D.C. 26, pgs. 1-3.)
Alternatively, he requested a less restrictive change of venue, or venire. (D.C. 35,
p. 11.) The court sealed these proceedings, finding that “[i]t is simply too risky,
and a violation of Kaarma’s right to a fair trial, to allow this narrow portion of
pretrial proceedings to be open to the media and public.” EX. F; see also ex. G, p.

6.

In the sealed proceedings, Kaarma’s alleged road rage incidents and criminal
history was excluded. Ex. T, pgs. 15-16. The latter involved a 2012 domestic
violence charge for allegedly assaulting Pflager in North Dakota. (D.C. 51, p. 7.)

Kaarma was not convicted of this offense. (Id.)

On or about September 30, 2014, jury questionnaires were mailed to the 300
prospective jurors. (D.C. 167, pgs. 6-7.) Of those, 256 were returned,
establishing that: (1) a stunning eighty-nine percent of surveyed jurors knew about

Kaarma’s case; (2) approximately fifty-six percent had formed an opinion on

10



Kaarma’s innocence or guilt; (3) almost forty-three percent would have a difficult
time being impartial; and (4) twenty-six percent would be unable to set aside their

opinion and render a fair and impartial verdict. (I1d.)

Then, two weeks before trial, the front page of the Missoulian’s widely-
circulated Sunday edition read, “Kaarma has criminal past.” (D.C. 82, p. 2.) It
reported that Kaarma was convicted of child abuse and domestic violence in
Seattle, Washington, and two sealed offenses in Missoula. (D.C. 167, p. 7.) These
allegations were neither part of the trial record nor on Kaarma’s existing criminal
record. (Id. at ex. E.) Missoula’s other media outlets immediately ran with the
story. (D.C. 82, p. 4.) The defense argued that its efforts to seal inadmissible
character evidence were nullified, so Kaarma again moved for a venue change.

(Id. at 5.) The motion was denied. Ex. E.

C. Court issues pretrial rulings

1. Kaarma’s motion for individual voir dire is denied.

Based on Kaarma’s recently alleged criminal history, he moved for
individual voir dire. Ex. I, pgs. 18-19. Despite acknowledging that ““90 percent of
[the prospective jurors were] probably going to be aware of” Kaarma'’s criminal
history (emphasis added)[,]” the court denied the motion. Id. at 19. The court

also admonished the parties against asking questions that could elicit inflammatory
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responses that might prejudice the entire venire. (Tr., pgs. 16, 19, 25.) As such,
Kaarma noted the difficulty, without individual voir dire, of exploring jurors’
knowledge of criminal history accusations without inflammatory answers
“slip[ping] out.” EX. I, pgs. 19-20. The court countered, “[s]o you think we should
bring 61 jurors in and say, have you read his criminal record? There is a criminal
record. Everybody on the jury probably knows there’s a criminal record, that’s not

the question.”” Id. at 20.

2. Kaarma uses a preemptory challenge to excuse the wife of a long-time
Missoula assistant police chief.

The court previously ordered that any prospective juror who was related
(spouse, child, or parent) to law enforcement “[would] be automatically excused
from the jury panel.” (D.C. 50.) Hughes’ husband (hereafter “Husband”) was in
law enforcement for twenty-five years. (Tr., pgs. 46, 150.) The court noted, sua
sponte, that Husband was formerly the assistant police chief in Missoula, and
previously the chief of police in Hamilton. (Id. at 46.) The Judge advised that he
was “personal friends” with the Hughes’s, even referring to Hughes using a
personal alias, “Kay.” (ld. at 143.) Hughes had known lead detective Baker—who

sat at the State’s adjacent counsel table—"since he was a baby.” (Id. at 50; see also

" Although the court indicated “there is a criminal record,” no criminal convictions, aside from a deferred and
dismissed disorderly conduct charge resulting from the alleged 2012 assault of Pflager, actually existed on the
record. Any other criminal history allegations were made by the media.
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D.C. 103.) She recalled that Baker’s father worked alongside Husband on the

police force. (Id. at 150.)

When asked if she could treat law enforcement and Kaarma equally, Hughes
answered, “[w]ell . . . we’re—on the police investigation, I just believe it’s going
to be more accurate, true. Whereas the defendant . . . he’s going to say something
that’s maybe not quite true because, you know, he’s fighting for his life[,]” and “I .
.. think [Kaarma] would be more apt, maybe, to stretch the truth a little bit[.]” Ex.
J, p. 237. The State objected to removing Hughes, countering that the jury could
“take motive to lie as one of their considerations as to credibility[.]” Id. at 238.
The court declined to remove Hughes for cause. Id. at 238. Kaarma preemptively
excused her, and exercised the remainder of his preemptory challenges. (D.C.

103.1; see also tr., p. 11.)

3. The trial court refuses to instruct the jury that burglary is a forcible
felony.

Following jury selection, the trial court heard pending motions. Kaarma
again moved the court to “instruct as a matter of law that burglary is a forcible
felony (emphasis added).” (Tr., pgs. 403-4; see also D.C. 89, pgs. 15-19.) The
court ruled that question to be within “the province of the jury.” (Tr., p. 404); see
also ex. O, pgs. 4-5. Detective Dean Chrestenson (“‘Chrestenson”) later testified

that garage hopping is not burglary. (Tr., p. 1783.)
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I11. Trial proceedings

A. Kaarma’s home is repeatedly burglarized

Prior to the shooting, Kaarma was burgled at least twice in the preceding
month. (Id. at 452.) On April 17, 2014, MPD Officer, Brian Vreeland
(“Vreeland”), responded to a burglary at Kaarma’s residence. (Id. at 590-91.)
Pflager told Vreeland that their credit card was just used at a nearby business. (ld.
at 673-74.) Pflager described Vreeland’s response as “very dismissive.” (ld. at
674.) Later, Pflager reported to the MPD that she tracked down video surveillance
of the burglars using their credit card. (ld. at 679-80.) The MPD did not follow up

on the lead until after this shooting occurred. (ld. at 1623-31.)

Vreeland candidly admitted that responding to a burglary in progress can be
dangerous, particularly inside a darkened building where the intruder’s intentions
are unclear. (Id. at 607-8.) Several MPD officers testified that a burglary in
progress is an inherently dangerous situation; which they approach with weapons

drawn. (Id. at 607-08, 902-04, 950, 970, 1022-23, 1143-44, 1264-65, 1270-71.)

Pflager later installed motion detectors and a video baby monitor in the
garage. (Id. at 682-86.) She testified that they were scared, and concerned for
their infant’s safety because Kaarma was leaving soon for seasonal employment.

(Id. at 706, 751, 819.) Pflager said she wanted to catch the burglars and stop
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feeling victimized—even buying a bat to use in self-defense. (Id. at 689.) Several
of Pflager’s neighbors testified that Pflager said she was going to bait and catch the
burglars. (See, e.g., tr., p. 1490.) Kaarma believed Pflager was being “dangerous”
and “foolish,” and even removed the monitors from the garage. Ex. Q, pgs. 44-45.

Pflager reinstalled them. Id. at 44.

Frustrated by the burglaries, Kaarma became convinced he needed to protect
his home and family. (Tr., p. 819.) On one occasion, Kaarma pointed a firearm at
a TruGreen employee hired by Pflager to treat their lawn when he awoke startled
by the motion detectors. (Id. at 784, 841-42.) After Kaarma identified him as a
non-threat, he returned inside. (ld. at 843.) Further, the State called several
hairdressers who testified, inter alia, that Kaarma, on one occasion, said he was
waiting up at night with a shotgun to kill kids, that he was going to kill cops, and
that the police were baiting him into a shooting that would be seen on the news (id.
at 635, 641, 646); however, one of these witnesses indicated that Kaarma might

have been blowing off steam. (Id. at 621.)

To explain these incidents, the defense later called expert witness, Dr.
Douglas C. Johnson, the Deputy Command Psychologist for Naval Special
Warfare. (ld. at 2297.) He testified that long-term stress can cause potentiated
fear, which may result in exhaustion, anxiety, irritability, anger, and fearfulness.

(Id. at 2319-20.) Further, he testified that angry statements can be manifestations
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of a person’s perception of being threatened—resulting in some people becoming
very quiet and reserved, while other people will become aggressive. (ld. at 2324.)
Indeed, Dr. Johnson testified that most people have non-optimal responses to

stressors and become completely overwhelmed. (ld. at 2326.)

Evidence at trial established that Pflager, not Kaarma, placed an old black
purse in the back of the garage. (Id. at 693, 899.) Contrary media reports, the
purse was not visible in back of the pitch-black garage. (Id. at 803.) It had a
“bunch of junk™ in it identifying Pflager as the owner—including an old
prescription bottle and insurance card. (ld. at 692-93.) In truth, its function was to
help law enforcement identify Pflager as the victim of future burglaries. (ld. at
693-94, 900-1.) The defense’s police practice expert, Dr. Ron Martinelli, testified
that Kaarma “target hardened” his cluttered garage by strategically placing objects
at the point of entry to make it more difficult to get into his garage. (Id. at 2135;
see also Def. exs. B, C, admitted at tr. pgs. 944-45 (images of Kaarma’s truck
wedged up against the open garage door with a garbage can blocking entrance—

the responding officer moves the can to squeeze into the garage.))

B. A “metal-on-metal” sound triggers the fatal shooting

On the night of the shooting, Kaarma and Pflager were inside their home

watching a movie. (Tr., pgs. 748.) Just before midnight, Pflager partially opened
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the garage door for ventilation to smoke a cigarette. (Id. at 747-49.) Both Pflager
and Kaarma regularly smoked in their attached garage. Ex. Q., p. 45. Kaarma did

not know that Pflager left the garage door open. Id. at 46.

Simultaneously, Dede and another foreign exchange student, Robby
Pazmino (“Pazmino), approached Kaarma’s residence. (Tr., pgs. 1429-30.)
Pazmino would later admit that he and Dede regularly participated in “garage
hopping,” and that Dede went into garages to steal things to sell. (1d. at 1421-23.)
The garage was pitch-black—Pazmino did not see a purse (emphasis added). (Id.
at 1435, 1453-54, 2033.) Dede did not say anything and “walk[ed] in . .. by the

door.” (Id. at 1431.)

The motion sensors went off just after midnight. (1d. at 752.) Pflager’s baby
monitor sent a video feed, with a three-to-five second delay, to her phone. (Id. at
806.) Pflager witnessed the unknown intruder penetrating deep inside their garage.
(Id. at 806-7.) The burglar approached the rearmost part of the garage, adjacent to

the door leading into their kitchen. (Id.); ex. Q, pgs. 35-6.

In the State’s case-in-chief, prosecutors showed Kaarma’s entire recorded
interview with MPD detectives to the jury. (State’s ex. 107, admitted at tr., p.
1925.) Jurors were given a demonstrative transcribed copy of the interview to

assist them while it was shown. EX. Q; (State’s ex. 107(a), admitted at tr., pgs.
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1927-28.)° Kaarma stated that he heard Pflager say, “show time.” Ex. Q, p. 35.
Pflager disputed this at trial. (Tr., p. 763.) Kaarma grabbed his shotgun and
locked the front door. Ex. Q, p. 35; (tr. p., 765.) At this point, he was scared and
starting to shake. Ex. Q, pgs. 35-6. He remained at the front door when Pflager
yelled, “oh my god, he’s coming in[!]” (Tr., p. 765.) Kaarma fumbled with the

locked door, “made a lot of noise,” and went to his garage. (ld. at 765-66.)

Kaarma then heard a “metal on metal” sound from inside the garage. Ex. Q,
pgs. 36, 55. He feared for his life, believing that the intruder was going to rush
him or use a weapon from the garage. Id. at 36, 55-6. Kaarma panicked and tried
to fire a shot with the safety on. Id. at 36. He fumbled with every button and
ejected a shell before actually firing four shots into the garage, sweeping right-to-
left. Id. at 36. As he did, Pflager turned on the exterior garage light from inside
the house. Id. The light blinded Kaarma, and he thought to himself, “I’m gonna
die.” Id. at 63. One shot hit Dede in the arm. (Tr., pgs. 1323-25.) The fourth
shot, which was ultimately fatal, struck Dede in the head. (Id.) Kaarma yelled,
“call 9-1-1[']” Ex. Q, p. 37. Pflager rendered aid to Dede until emergency

personal arrived. (Tr., pgs. 772-73.) One officer testified that Kaarma was shaken

® State’s exhibit 107(a) was not transmitted due to voluminous size. (D.C. “Transmittal Letter.”) A transcript of
Kaarma’s statement, State’s exhibit 107, is included in Appendix as ex. Q for this Court’s convenience and ease of
reference.
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up, looked concerned, and attempted to light the wrong end of a cigarette. (Id. at

2290-91.)

MPD Officer Caitlyn Sargent (“Sargent”) testified that Pflager told her she
heard the intruder yell, “no, no, no, please” at the time of the shooting. (Id. at
873.) Context is important here, though, as this was a single inconsistent comment
selected from eight hours of conversation with Sargent on the night of the
shooting. (Compare tr., pgs. 871, 879; with tr., p. 770 (Pflager also said heard
someone say “hey” or “wait”)). Pflager later testified that she wasn’t sure what, if
anything, was actually said with everything going through her mind. (Id. at 810-
11.) This was not heard by either Kaarma or Pazmino—the only other witnesses at

the scene. (Id. at 1810, 1458.)

The State called Pflager in its case-in-chief. On direct, the State elicited
testimony that Kaarma “[took] his family seriously . . . he worries about us. You
know, he’s like our protector, but he’s a new dad[;] he took that job very
seriously.” (ld. at 751.) On cross-examination, the defense asked, “[a]nd back on
direct you talked about him being the protector of your family. Can you just
expand on that a little bit more, what his role was in the family (emphasis
supplied)?” (Id. at 818.) Pflager then reiterated her testimony on direct. (Id. at
818-19.) The State successfully argued that this inquiry opened the door to

Kaarma’s previously excluded assault allegation. Ex. K, pgs 822-24. The State
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inquired, “[w]as there an incident in 2012 when Kaarma physically assaulted
you?” (Tr., p. 826.) Pflager responded: “yes.” (Id.) In closing, the State argued,
“Janelle said the defendant was a protector, but he’s actually assaulted her in the

past.” (Id. at 2475.)

C. Missoula Police Department’s investigation

Kaarma challenged the MPD’s investigation at trial. The MPD did not
investigate or document the lighting conditions in the garage. (ld. at 2052-55.) It
did not analyze whether Kaarma was blinded by the light when it was switched on
by Pflager. (ld.) Detective Mitchell Lang admitted trajectory analysis was not
done at the scene—stating he “[didn’t] see what knowing the direction [of the
shots] would matter.” (Id. at 1210-11.) Later, he conceded that trajectory angles
should have been examined. (Id. at 1211, 1253.) The MPD did not even employ a
certified crime scene technician. (Id. at 1219.) In turn, the shooting was not
reconstructed, nor was a competent evaluation of blood spatter done. (ld. at 1220-
23, 1253-55, 1380-86, 1826-27, 1943-51.) No fingerprints were taken at the scene
to determine if Dede handled anything that could have caused the metal-on-metal

noise or been used as a weapon. (ld. at 1260.)

Detective Chrestenson testified that at some point during this investigation

he “picked a side” against Kaarma. (ld. at 1843-44.) He stated that he became
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partial against Kaarma, and he was just trying to prove his case, not do an impartial
investigation.” (1d.) Chrestenson admitted that he told an interview subject that he

was “doing everything he could do to put [Kaarma] behind bars[.]” (ld. at 1844.)

Without trajectories and distances, the State’s ballistics expert, Travis
Spinder, conceded “[w]e’ll never know for sure” where the shots were taken. (ld.
at 1385.) But, Spinder testified that he would have to assume that Kaarma fired
each at the same location, and he could not dispute that Kaarma stood at the

threshold of the garage when he fired. (Id.)

Nonetheless, based on an isolated blood pattern on the back of a sedan in
Kaarma’s garage (State’s ex. 51, admitted at tr. pgs. 1171-72), Baker offered a new
account of what occurred at the time of the shooting. See ex. L, pgs 1943-48. He
testified that blood flow from Dede’s arm-wound transferred to the sedan when
Dede crouched “for a short period of time” behind the vehicle, leaving a void
where blood failed to transfer. Id. at 1947-48. Then, Baker testified, Kaarma
moved past the vehicle just before Dede stood up and Kaarma shot him in the

head, resulting in high-speed blood spatter over the void. Id. at 1948.

Baker testified on the general character of blood spatter velocity, the physics

of blood, blood transfer on surfaces, blood spatter from shotgun wounds, and blood

° Compare with § 45-3-112, MCA, providing, generally, that investigations involving justifiable use of force must
be conducted so as to disclose all evidence of the alleged offense that might support justifiable use of force.
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from wounds. Id. at 1946-48. But, he did not measure or test the blood spatter, no
height or distance measurements were done, he was not an expert on blood spatter,
and he did not have a college degree or expertise or training in serology. (Tr., pgs.
1956-58, 1985-93.) Instead, Baker stated that he used “common sense,” crime
scene exposure, and some blood spatter training through 120 hours of death and

homicide investigation training. EX. L, pgs.1944-45.

Baker’s testimony contradicted Spinder’s testimony that he could not dispute
that Kaarma fired each shot from the same location. (See tr., p. 1385.) The court
rejected Kaarma’s efforts to voir dire Baker and held cross-examination was
sufficient. Ex. L, p. 1945. Also, the State did not disclose Baker as an expert or
provide a blood spatter report.” (See D.C. 15 (defense requests disclosure of
experts, including law enforcement, and reports.)) Consequently, the defense

emphasized that it lost the opportunity to retain a rebuttal expert. (Tr., p. 1962.)
D. Media impact at trial

During trial, the Missoulian again reported on Kaarma’s alleged criminal
history. (See, e.g., D.C. 167, ex. G.3.) State lobbyist Gary Marbut, a well-known
gun advocate, stated in the Missoulian that Kaarma was guilty. (Id. at p. 10, ex.

G.4.) The article credited Marbut with authoring Kaarma’s affirmative defense.

19 The State disclosed nine possible expert witnesses in its Notice of Expert Witnesses—Baker was not included.
(D.C.57)
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(Id.) Despite evidence at trial, the media continued to report that Kaarma left a

purse out in the open to lure Dede into the garage. (ld. at ex. G.6.; ex. J.5, art. 4.)

Ignoring the court’s prohibition against photographing the jury, the media
published photos of the jury on Twitter. (12/10/15 tr., pgs. 37-38.) Kaarma’s
motion for a mistrial was denied. (Id. at 38.) One juror was even excused after an
informant relayed to the Court that he witnessed the juror’s wife tell co-workers
that Kaarma should be “hung, convicted.” (Tr., pgs. 2347, 2354.) The informant
noted that the juror knew what was going on during trial because her husband was
on the jury. (Id. at 2349.) Reportedly, she said Kaarma “should die for what he

did and he had no reason to shoot that kid[.]” (ld. at 2348.)

The media reported: “Missoula rallies to show support for Dede family
during trial,” and “Missoula donates money, gifts to help Diren Dede’s family with
expenses.” (D.C. 167, ex. G.9; ex. J.3, art. 15.) Articles urged people to donate by
listing contact information and bank locations that could be used to donate to the

Dedes. (D.C. 167, ex. G.9; ex. J.2, art. 63.)

E. Kaarma objects to jury instructions on justifiable use of force in defense
of a person

At the jury instruction conference, the court stated that brief objections were

sufficient, limiting arguments to “about two sentences” on each instruction. (Tr.,
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p. 2362.) Kaarma objected, in pertinent part, to Instruction No. 25 - Use of Force
in Defense of a Person, Instruction No. 30 — Use of Force by Aggressor, and
Instruction No. 31(a) — Issues—Justifiable use of Force as Defense (the “Graves
instruction”)."* Ex. M, pgs. 2368, 2370, 2374-86; see also ex. N (Jury Instructions

Given).

The defense raised one affirmative defense—use of force in defense of an
occupied structure. Ex. M, p. 2376. The State, over Kaarma’s objection, proffered
instructions on justifiable use of force in defense of a person and use of force by
aggressor. ld. at 2385-86. The defense emphasized Kaarma’s dilemma: he “raised

the defense of occupied structure” as opposed to “defense of force in a street

fight.” Id. at 2374.

Kaarma advanced three arguments, generally, against the State’s proposed
instructions. First, Kaarma averred that the elements in § 45-3-102, MCA, were
inapplicable because this shooting occurred in an occupied structure, risking juror
confusion. Id. at 2375. Second, Kaarma emphasized that § 45-3-102, MCA,
mandates a commensurate response to a threat, while § 45-3-103, MCA, does not.
Id. at 2382. Third, the defense remarked that: at a “fundamental level the defense

gets to pick which justifiable use of force it wants to proceed under . . . [,]” and

1 The Graves instruction refers to State v. Graves (1981), 191 Mont. 81, 622 P.2d 203, providing an alternative
recitation of the elements in § 45-3-102, MCA. Archambault, infra, { 23.
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that the State sought to place a higher evidentiary burden on Kaarma to justify

deadly force. Id. at 2376, 2383.

The State countered that defense of a person applied because Kaarma exited
his front door, so he “was not in an occupied structure when he used the force.” 1d.
at 2375; (but cf. 2/12/15 tr., p. 165 (court finds that Kaarma had right to defend
occupied structure, despite exiting front door.)) Prosecutors claimed that defense
of an individual person was a “fallback” defense if the jury found defense of an

occupied structure was inapplicable. Id. at 2385-86.

The court stated that Kaarma did not “get to pick the law.” Id. at 2379.
Further holding that “[t]he State has the right to have the justifiable use of force as
to the person also because—and to show what’s required or not because of the
statements that were made that Mr. Kaarma was in fear that he was about to be
assaulted.” Id. Similarly, the court opined, “[i]f someone is looking at the defense
of the residence or occupied structure, [defense of an occupied structure] applies . .
. [If Kaarma was] in fear of being assaulted by him, [defense of a person] applies.”
Id. at 2380. The court directed jurors to look at the two types of defenses
separately, and determine which applied “based on the specific elements of each as
I have instructed.” EX. N, inst. no 28(a). Thus, the court allowed the State to raise

an additional affirmative defense.
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The court conceded that Dede committed a burglary, but declined to instruct
the jury that burglary is a forcible felony. Ex. M, pgs. 2397-98. Instead, the jury
was instructed that “[f]orcible felony means a felony that involves the use or threat
of physical force or violence against any individual.” EX. N, inst. no. 29. The jury

was also instructed that Kaarma’s garage was an occupied structure. 1d. at inst.

no. 19(a).

In closing, the State argued: “It’s the defendant who said I thought a wrench
was flying through the air at me or he was going to rush me. Isn’t that defense of a
person?” (Tr., p. 2549.) Also, that once Kaarma exited his front door he became

the aggressor, so defense of an occupied structure did not apply. (Id. at 2465-66.)
STANDARDS OF REVIEW

This Court reviews jury instructions in their entirety to determine whether
they fully and fairly presented applicable law to the jury. State v. Sanchez, 2008
MT 27, § 15, 341 Mont. 240, 177 P.3d 444. Self-defense instructions “must be
viewed as a whole to determine if they have limited the defense from fairly
presenting his theory of defense.” State v. Graves (1981), 191 Mont. 81, 93, 622
P.2d 203, 210. “If the District Court rendered instructions that are erroneous in

some aspect, the mistake must prejudicially affect the defendant’s substantial rights
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to constitute reversible error. State v. Archambault, 2007 MT 26, § 14, 336 Mont.

6, 152 P.3d 698.

This Court reviews a trial court’s ruling on a motion to change venue and
evidentiary rulings for an abuse of discretion. State v. Kingman, 2011 MT 2609, |
40, 362 Mont. 330, 264 P.3d 1104 (citation omitted); State v. Derbyshire, 2009 MT
27,119, 349 Mont. 114, 201 P.3d 811 (citation omitted). A district court abuses
its discretion if it “acts arbitrarily without employment of conscientious judgment

or exceeds the bounds of reason, resulting in substantial injustice.” Derbyshire,

19.

Finally, this Court reviews a district court’s decision to deny a challenge for
cause of a prospective juror for an abuse of discretion. State v. Heath, 2004 MT 58,
17,320 Mont. 211, 89 P.3d 947 (citation omitted). Structural error requires
automatic reversal when: (1) a district court abuses its discretion in denying a
challenge for cause; (2) the defendant uses a preemptory challenge to remove the

juror; and (3) the defendant uses all of his preemptory challenges. 1d.

Alternatively, this Court’s review is plenary for questions regarding
constitutional law. State v. Daniels, 2011 MT 278, 1 11, 362 Mont. 426, 265 P.3d
623 (citation omitted). So, whether a defendant “ultimately received a fair trial in

accordance with due process is still a question over which [this Court] exercise[s]
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plenary review.” Kingman, { 38. To the extent a court’s ruling is based on
interpreting an evidentiary rule or statute, this Court’s review is de novo.

Derbyshire, { 19 (citations omitted).

SUMMARY OF ARGUMENTS

Jury instructions. The court’s instructions on defense of a person did not
fully and fairly instruct the jury on applicable law. This shooting occurred during a
burglary of Kaarma’s occupied structure. Deadly force in defense of an occupied
structure is lawful to prevent a simple assault—no threat of imminent death or
serious bodily harm is necessary. Compare 8§ 45-3-103 (Defense of an occupied
structure), with § 45-3-102 (Defense of a person). Indeed, there was nothing in the
plain language of § 45-3-103, MCA, to suggest that a threat of imminent death or

serious bodily harm was required.

Additionally, foisting an additional affirmative defense on Kaarma, over his
objection, violated his Sixth Amendment right to control his defense. U.S. CONST.
amend. VI. Further, Kaarma’s due process rights were violated by placing the
initial burden on him of proving defense of a person’s heightened standards, while
simultaneously lessening the State’s burden from disproving assault, to merely

proving the absence of imminent death or serious bodily harm.
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Finally, the court erred by declining to instruct the jury that burglary is a
forcible felony. The jury should have examined whether Kaarma reasonably
believed that deadly force was necessary to prevent the forcible felony, not

whether Dede, in fact, committed a forcible felony.

Venue. Under Montana and federal law, prejudice should have been
presumed because inflammatory publicity displaced the judicial process. Missoula
County is a relatively small community, with less than 115,000 people.
Remarkably, over 450 media items covered this case. This media coverage was
inflammatory. It invited prejudgment of Kaarma’s culpability by repeatedly
accusing him of using a purse to lure Dede into his garage, and alleging that he
waited up that night to kill Dede. Kaarma was also accused of being a drug user,
violent, and a criminal. Further, anti-Kaarma sentiment was demonstrable—
almost ninety-percent of the venire knew about the case, Ryan’s home and office

were vandalized, and articles garnered thousands of adverse comments.

Moreover, the court committed two additional errors warranting
consideration in this Court’s venue analysis. First, this Court is not limited to
second-guessing the lower court’s assessment of prejudicial media impact.
Instead, this Court can rely on the court holding that media access to prejudicial
character evidence presented a clear and present danger to trial fairness, and its

conclusion that “90 percent” of jurors believed Kaarma had a criminal record.
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Second, that any effort to cure the prejudicial impact of inflammatory media
coverage was destroyed by court’s refusal to allow individual voir dire. In turn,
Kaarma did not have adequate means of examining media exposure without risking

prejudicial responses from jurors.

Voir dire. Hughes should have been removed for cause. She was friends
with the trial judge and had known Baker “since he was a baby.” Husband, the
former longtime assistant chief of police in Missoula, even worked alongside
Baker’s father. Most importantly, she admitted that she was more inclined to
believe law enforcement than the accused. Serious doubts existed as to Hughes’
ability to be fair and impartial. This structural error is automatically reversible and

requires no additional analysis or review.

Character evidence. Prior to trial, the parties stipulated to the exclusion of
Kaarma’s alleged assault of Pflager in 2012; however, in the State’s case-in-chief,
it elicited testimony from Pflager that Kaarma felt responsible for protecting and
providing for their family. On cross-examination, the defense asked Pflager about
her testimony on direct. In turn, on re-direct, the State claimed that Kaarma
opened the door to introducing this alleged assault. The court admitted the
previously sealed and excluded character evidence, despite the fact that Kaarma
did not testify and Pflager was not called as a character witness. Because he did

not place his character at issue, reversal is necessary.
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Lay testimony. Baker testified as a lay witness, but offered scientific
opinions on blood spatter velocity, the physics of blood, general size and distance
measurements, and blood transfer. Based on an isolated blood stain, he tendered a
comprehensive new theory on what occurred at the time of the shooting. This went
to the heart of whether Kaarma exercised self-defense; namely, that Dede crouched
down and did not present a threat to Kaarma. Baker was not an expert, and
conceded he did not even measure or test the blood stain. The defense was not
allowed to voir dire Baker, and the State did not disclose a blood spatter report
prior to trial. So, Kaarma lost the opportunity retain a rebuttal expert. Baker’s

opinions were not otherwise in evidence, and therefore not harmless error.

ARGUMENT

I. The District Court erred by instructing the jury on justifiable use of force
in defense of a person and declining to instruct the jury that burglary is a
forcible felony.

A. Instructions on justifiable use of force in defense of a person unfairly
instructed the jury on inapplicable law.

“Jury instructions are crucial to a jury’s understanding of the case][.]”
Billings Leasing Co. v. Payne (1978), 176 Mont. 217, 225, 577 P.2d 386, 391.
“[T]he only purpose which is properly served by the instructions to the jury is ‘to
assure a decision consistent with the evidence and the law[.]”” McAlpine v. Rhone-
Poulenc Ag Co., 2000 MT 383, 1 24, 304 Mont. 31, 16 P.3d 1054. “It is the
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inescapable duty of the trial judge to instruct the jurors, fully and correctly, on the
applicable law of the case . . . and assist them toward an intelligent understanding
of the legal and factual issues involved in their search for truth.” Billings Leasing
Co., 176 Mont. at 225, 577 P.2d at 391. The trial court “must instruct the jury

properly on the controlling issues in the case (emphasis in original).” Id.

Justifiable use of force is an affirmative defense. Mont. Code Ann. § 45-3-
115. An affirmative defense is “one that admits the doing of the act charged, but
seeks to justify, excuse, or mitigate it.” Daniels, § 15 (citation omitted). At trial,
Kaarma raised justifiable use of force in defense of an occupied structure. See 8
45-3-103. So, Kaarma admitted to shooting and killing Dede—but sought at trial
to justify his actions under Montana’s strengthened occupied structure protections.
See State v. Graham, 2004 MT 385, 1 19, 325 Mont. 110, 103 P.3d 1073 (this

Court has “long recognized the sanctity of the home”).

An occupied structure is: “any building, vehicle, or other place suitable for
human occupancy or night lodging of persons . . . whether or not a person is
actually present, including any outbuilding that is immediately adjacent to or in
close proximity to an occupied structure and that is habitually used for personal use
or employment (emphasis supplied).” Section 45-2-101(47). This statute is
“generally defined,” and thus, “general in nature.” State v. Gollehon (1993), 262

Mont. 293, 299, 864 P.2d 1257, 1261, see also State v. Bullock (1995), 272 Mont.
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361, 379, 901 P.2d 61, 73 (citation omitted) (curtilage concept provides a zone of

protection to sleeping residents from the “midnight terror” of burglary).

Under § 45-3-103(1), MCA, “[a] person is justified in the use of force or
threat to use force against another when and to the extent that the person
reasonably believes that the use of force is necessary to prevent or terminate the
other person’s unlawful entry into or attack upon an occupied structure.” A person
Is justified in the use of force likely to cause death or serious bodily injury only

when:

(a) the entry is made or attempted and the person reasonably believes
that the force is necessary to prevent an assault upon the person or
another then in the occupied structure; or

(b) the person reasonably believes that the force is necessary to
prevent the commission of a forcible felony in the occupied structure.

Section 45-3-103(2).

Conversely, use of force in defense of a person limits deadly force to, inter
alia, circumstances where a “person reasonably believes that the force is necessary
to prevent imminent death or serious bodily harm to the person or another[.]”
Section 45-3-102. In turn, two relevant distinctions emerge by comparing § 45-3-
103, MCA, with 8§ 45-3-102, MCA.. First, the latter mandates a threat of imminent

death or serious bodily harm to exercise deadly force. In contrast, subject to
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subsection (1), the former merely requires a reasonable belief that the accused is
threatened with simple assault. Second, while defense of a person requires an
application of force that is “commensurate with the threat of harm the person
faces[,]” State v. Stone (1994), 266 Mont. 345, 347, 880 P.2d 1296, 1298, defense

of an occupied structure does not require such proportionality.

“Courts may not insert what has been omitted from statutes or omit what has
been inserted.” Archambault, § 23 (citing § 1-2-101). In State v. King, this Court
held that § 45-3-102, MCA, did not provide a defense for a person who reasonably
believed that deadly force was necessary to prevent a person from killing himself.
2013 MT 139, 1 32, 370 Mont. 277, 304 P.3d 1. “There was nothing in the plain
language of the statute . . . to suggest that the defense applies to a situation

involving only two people.” 1d. at  33.

Similarly, there is nothing in the plain language § 45-3-103, MCA, to
suggest that defense of a person’s heightened standards apply to defending an
occupied structure. Likewise, the Graves instruction—requiring that the kind and
amount of force used was necessary to avert the danger—was inconsistent with the
elements in § 45-3-103, MCA. See Archambault, 4 23 (“[T]he recitation of
elements contained in the Graves instruction simply constitutes a restatement of §
45-3-102, MCA.”) So, these challenged instructions added substantive elements to

Kaarma’s affirmative defense.
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Indeed, this Court routinely considers the relevancy of these affirmative
defenses separately, based on the unique facts of each case. See Daniels, {{ 43-6
(the trial court lawfully refused to instruct on defense of an occupied structure,
with instructions on defense of a person, absent an unlawful entry); see also State
v. Sorenson (1980), 190 Mont. 155, 169-70, 619 P.2d 1185, 1194 (the trial court
instructed on defense of a person, but properly declined to instruct on defense of an
occupied structure without an unlawful entry). So, the effect of § 45-3-103, MCA,
being codified as a separate defense from § 45-3-102, MCA, is that they apply

differently based on evidence presented at trial.

Jury instructions must cover only issues or theories supported by the
evidence. See State v. Buckley (1976), 171 Mont. 238, 242, 557 P.2d 283, 285
(overruled on other grounds). Here, Kaarma and his family were then in the
occupied structure when the unlawful entry occurred; which included his
“immediately adjacent” garage habitually used to smoke cigarettes, store food and
drinks, and park their vehicles. See § 45-2-101(47). Also, Dede committed an
unlawful entry. Finally, the trial court found that there was sufficient evidence to
instruct the jury on justifiable use of force. Conversely, the State did not offer any
evidence that Kaarma and his family were not then in their occupied structure at

the time of the unlawful entry.
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Alternatively, to the extent the court’s ruling was based on an interpretation
of § 45-3-102 and §45-3-103, MCA, this Court’s review is de novo. Derbyshire, |
19. “We interpret a statute first by looking to the statute’s plain language, and if
the language is clear and unambiguous, no further interpretation is required.” State
v. Letasky, 2007 MT 51, 1 11, 336 Mont. 178, 152 P.3d 1288 (citation omitted).
The District Court erroneously held that it did not . . . discern an inconsistency
between the two statutes[;]”” concluding, “[i]f someone is looking at the defense of
the residence or occupied structure, [defense of an occupied structure] applies . . .

[1f Kaarma was] in fear of being assaulted by him, [defense of a person] applies.”

Ex. M, p. 2380.

The court’s interpretation of these statutes was improper. Put simply, under
8 45-3-103(2)(a), MCA, if Kaarma reasonably believed that deadly force was
necessary to prevent an assault, defense of an occupied structure, not defense of a
person, applied. Even the State argued, “[i]t’s the defendant who said I thought a
wrench was flying through the air at me or he was going to rush me. Isn’t that
defense of a person?” (Tr. p. 2549.) Therefore, de novo review is appropriate, and

no further interpretation is required.

B. The court also erred when it refused to instruct the jury that, as a
matter of law, burglary is a forcible felony.
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Under Montana law, a forcible felony is any felony that “involves the use or
threat of physical force or violence against any individual.” Section 45-3-101(24).
A person commits a burglary if “he knowingly enters or remains unlawfully in an
occupied structure with the purpose to commit an offense therein.” Section 45-6-

204(1); see also Daniels, 1 45.

Burglary is, as a matter of law, a forcible felony. See People v. McCormick,
774 N.E.2d 392, 395 (Ill. App. 2002) (“Burglary is a forcible felony™) (citing 720
ILCS 5/2-8 (West 2000)). This Court has held “when a defendant commits a
felony such as burglary, kidnapping, or aggravated assault, he initiates conduct
which creates a dangerous circumstance.” State v. Nichols (1987), 225 Mont. 438,
449, 734 P.2d 170, 176. Similarly, the compiler’s note to § 45-2-101(24), MCA,
provides that the forcible felony definition . . . is taken from the last clause of the
[llinois source. Forcible felonies include such offenses as . . . burglary . . . etc.” In
fact, lllinois—the state’s law upon which Montana’s is modeled—classifies

burglary as a “forcible felony.” McCormick, 774 N.E.2d at 496.

Further, § 45-5-102(b), MCA, codifying Montana’s felony-murder rule,
establishes liability if “the person attempts to commit, commits, or is legally
accountable for the attempt or commission of . . . burglary . . . or any other forcible
felony . . . (emphasis added).” “The felony-murder rule creates an alternate means

of holding one responsible for reckless actions likely to result in death.” State v.
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Burkhart, 2004 MT 372, § 36, 325 Mont. 27, 103 P.3d 1037. Thus, burglary is
classified as a forcible felony. Deciding otherwise would establish that, despite the
plain language of § 45-5-102(b), MCA, some burglaries may not fall under the

felony-murder rule.

The State may argue, though, that the standard jury instruction defining
“forcible felony” adequately instructed the jury. See § 45-2-101(24); see also Ex.
N, inst. no. 29. But, this Court’s decision in Daniels, supra, 43, provides
otherwise; namely, this Court’s examination of whether the trial court properly
declined to instruct jurors that burglary is a forcible felony turned on the existence
of an unlawful entry, not, as the State might suppose, on whether forcible felony
was defined for the jury. Logically, in Daniels, had the defendant established the
existence of an unlawful entry, instructing that burglary is a forcible felony was

necessary.

Here, evidence at trial established that Dede committed an unlawful entry.
The District Court also concluded that Dede was committing a burglary. Ex. M,
pgs. 2397-98. Moreover, several MPD officers testified that a burglary in progress
Is an inherently dangerous situation—particularly inside a darkened building—
which they approach with weapons drawn. Finally, the State even emphasized that
Kaarma believed he was threatened with assault. Accordingly, the court should

have instructed the jury that burglary is a forcible felony.
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C. These erroneous jury instructions prejudiced Kaarma’s substantial
rights.

If the District Court rendered instructions that are erroneous in some aspect,
the mistake must prejudicially affect the defendant’s substantial rights to constitute
reversible error. Archambault, § 14. Self-defense instructions “must be viewed as
a whole to determine if they have limited the defense from fairly presenting his

theory of defense.” Graves, 191 Mont. at 93, 622 P.2d at 210.

Kaarma’s ability to present his occupied structure defense was destroyed by
the State’s persistence—and the court’s eventual insistence—that defense of a
person standards applied. The level of threat necessary for Kaarma to apply deadly
force went to the ultimate issue at trial. In its opening statement, the State argued
for applying an imminent death or serious bodily harm standard. (Tr., pgs. 452-
53.) Attrial, law enforcement testified that Kaarma’s use of force had to be
commensurate with the threat he faced." (Id. at 971-72.) In the State’s closing,
prosecutors argued: “[bJut the second he left his house, he lost those additional
protections,” and “[h]e can no longer use deadly force to defend against an

assault.” (Id. at 2465-66.)

'2 The defense was not allowed to cross-examine the officer on how defense of an occupied structure might be

different than his testimony that deadly force required a threat of “serious bodily injury or loss of life.” (Tr., pgs.
971-72, 976.)
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Once Kaarma exited the house, the State argued, he had no right to confront
Dede without becoming the primary aggressor. (Id. at 2547.) By arguing that
Kaarma became the primary aggressor it again prompted an imminent death or

serious bodily harm requirement. See § 45-3-105(2)(a).

A New Jersey Appellate Court has addressed circumstances very similar to
these in the instant case. State v. Bilek, 705 A.2d 366 (N.J. App. 1998). In Bilek,
the trial court erred by tendering jury instructions on two affirmative defenses;
namely, general self-defense and defense of a “dwelling.” Id. at 372. Put simply,
the error was predicated on instructing the jury on general self-defense when the

confrontation occurred in the defendant’s apartment. 1d.

The general self-defense instructions, in relevant part, stated that “the
defendant could use only the amount of force that he reasonably believed was
necessary[.]” Id. at 370. Conversely, the defense of a dwelling permitted deadly
force to counter any level of force threatened by the intruder. Id. at 372 (citation
omitted). The court held that “inclusion of the general self-defense charge, not
tailored to the defense of one’s dwelling, could only have been confusing at best,
totally misleading at worst.” 1d. Further, the court concluded: “perhaps most
critically, the general instruction emphasizes the proportionality of the force used
to self-defend against the aggressor’s unlawful force.” ld. Defense of a dwelling,

the court stated, did not require such proportionality. Id.
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“The effect of a jury instruction is determined by the way in which a
reasonable juror could have interpreted it, not by the state courts’ interpretation of
its legal import.” State v. Lucero (1984), 214 Mont. 334, 344, 693 P.2d 511, 516
(citation omitted). The jury was instructed to examine both defenses, without
reference to which defense the Graves instruction applied, and make a finding on
which was supported by the record. So, the jury could have easily determined that,
even under 8 45-3-103, MCA, Kaarma’s use of force had to be necessary to avert

the existing danger of bodily harm.

Failing to instruct the jury that burglary is a forcible felony similarly
violated Kaarma’s substantial rights. The State argued that Dede merely
committed a trespass. (Tr. p. 2467.) Further stating that a “[f]orcible felony is a
felony that involves violence to the person. A burglary in which someone comes
into your house and steals your iphone is not a forcible felony, right?” (ld. at
2550.) This undermined Kaarma’s defense. The jury should have examined
whether Kaarma reasonably believed deadly force was necessary to prevent the

forcible felony, not whether Dede, in fact, actually committed a forcible felony.

Collectively, the trial court’s instructions affected the jury’s ability to make
the “ultimate determination at issue” of whether Kaarma lawfully exercised deadly
force based on heightened self-defense standards. Peterson v. St. Paul Fire &

Marine Ins. Co., 2010 MT 187, § 43, 357 Mont. 293, 239 P.3d 904 (citation
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omitted). Indeed, the plain language of § 45-3-103(2), MCA, expressly omitted
such requirements. This error misled the jury and prejudiced Kaarma’s substantial

right to a fair trial.

D. Kaarma’s fundamental rights were violated by undermining his right to
control his defense and diminishing the State’s burden of proof.

Alternatively, this Court’s review is plenary under circumstances where a
defendant’s fundamental rights are implicated. Daniels, § 11. In tandem with a
criminal defendant’s right to present a full defense, and to have the jury be fully
instructed on the defense theory of the case, runs a defendant’s Sixth Amendment
right to control that defense. See, e.g., State v. Jones (1983), 177 Wn.2d 735, 740-
41, 664 P.2d 1216, 1219 (citing Faretta v. California, 422 U.S. 806, 45 L. Ed. 2d
562, 95 S. Ct. 2525 (1975)); see also Tremblay v. Overholser, 199 F.Supp. 569,
570 (D.D.C. 1961) (“[1]t is a deprivation of a constitutional right to force any
defense on a defendant in a criminal case or to compel any defendant in a criminal
case to present a particular defense which he does not desire to advance.”); State v.
Coristine (2013), 177 Wn.2d 370, 1 11, 300 P.3d 400 (Sixth Amendment violation

to infringe a defendant’s right to forgo an affirmative defense).

Here, the State forced an additional defense on Kaarma, arguing that defense
of a person was appropriately instructed as a “fallback™ defense if the jury found

defense of an occupied structure was inapplicable. In truth, this was a theory of
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prosecution advanced by the State, applying an affirmative defense that Kaarma
specifically chose not to advance. It bears repeating that the elements in § 45-3-
102, MCA, are distinct from those in § 45-3-103, MCA, and therefore the State

forced a separate affirmative defense on Kaarma over his objection.

Additionally, it is well-established that the Due Process Clause protects the
accused against conviction except upon proof beyond a reasonable doubt of every
fact necessary to constitute the crime with which he is charged. U.S. CONST.
amend. V; State v. Price, 2002 MT 284, { 33, 312 Mont. 458, 59 P.3d 1122.
(citations omitted). In determining what facts must be proven beyond a reasonable
doubt, the state legislature’s definition of the elements of the offense is usually
dispositive. Id. at § 37 (citation omitted) (holding that while a jury instruction did
not expressly shift the burden of proving facts to the accused, it misled the jury on

the prosecution’s burden).

It is a colorable constitutional claim to argue that the Due Process Clause
forbids the State from disavowing its task of establishing guilty mens rea,
voluntariness, and unlawfulness. Engle v. Isaac, 456 U.S. 107, 122-23, 102 S. Ct.
1558, 71 L. Ed. 2d 783. “[T]he prosecution’s constitutional duty to negate
affirmative defenses may depend, at least in part, on the manner in which the State

defines the charged crime.” 1d. at 120. And, “[a] state may want to assume the
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burden of disproving an affirmative defense without designating absence of the

defense as an element of the crime.” Id.

In State v. Cooper (1978), 180 Mont. 68, 72, 589 P.2d 133, 136, this Court
held that Montana’s statutory scheme did not require the prosecution prove the
absence of affirmative defenses beyond a reasonable doubt, as though they were an
element of an offense. This, however, was prior to the enactment of HB 228, when
the State did not need to prove “the absence of justification.” Daniels, { 13.
Enactment of HB 228 in 2009 changed Montana law to the extent that the ultimate
burden of disproving an affirmative defense can be shifted to the State. Id. at
13-16. The bill’s sponsor, Representative Kerns, stated: “you are innocent until
proven guilty in terms of self-defense. The State must prove an absence of
justification beyond a reasonable doubt with respect to self-defense claims.” 1d. at
14 (quoting Mont. Sen. Comm. on Jud., Hearing on H. Bill 228, 61st Legis., Reg.
Sess., (Mar. 17, 2009)). Certainly, if a conviction must be based on proving every
fact necessary to constitute the crime charged, this Court should similarly hold that
due process under Montana’s statutory scheme requires that the State prove the
absence of self-defense. See ex. N, inst. no. 31 (“If you find that Mr. Kaarma was
justified in his use of deadly force, you must find him not guilty of deliberate

homicide.”)
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Here, jury instructions on 8§ 45-3-102, MCA, violated Kaarma’s due
process rights in two ways. First, the jury was instructed that Kaarma had the
initial burden of offering evidence of justifiable use of force. Ex. N, inst. no. 40.
So, a reasonable juror could have concluded that an additional burden was placed
on Kaarma to offer evidence that he was threatened with imminent death or serious
bodily harm before the burden shifted to the State. Likewise, that evidence was
required that his use of force was commensurate with the existing danger. Id. at

inst. no. 31(a).

Second, that these instructions impermissibly lessened the burden of proof
on the State from disproving simple assault, to merely establishing the absence of
Imminent death or serious bodily harm. This failed to protect Kaarma against
conviction except upon proof beyond a reasonable doubt of every fact necessary to

establish a crime was committed.

I1. The District Court erred by denying Kaarma’s motions to change venue.

Article Il, Sections 17 and 24 of the Montana Constitution ensure a
defendant’s right to a fair trial by an impartial jury. State v. Allen, 2010 MT 214, |
25, 357 Mont. 495, 241 P.3d 1045; see also U.S. CoNnsT. Amend. VI. The Sixth
and Fourteenth Amendments to the United States Constitution likewise guarantee a

fair trial by a panel of impartial, indifferent jurors. Hayes v. Ayers, 632 F.3d 500,
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507 (9th Cir. 2011). Accordingly, if there exists in the county in which the
prosecution is pending “such prejudice that a fair trial cannot be had in the
county,” then the court is required, upon request, “to transfer the cause to another
county, direct that a jury be selected from another county, or take any other action
designed to ensure that a fair trial may be had. Kingman, { 18 (citing Mont. Code
Ann. 8§ 46-13-203). Prejudice comes in various forms, including “community
uproar’—however, the ground most commonly advanced for a “fair trial” change
of venue is that adverse pretrial publicity precludes selection of an unbiased jury.

Id. at § 19 (citation omitted).

The standard for determining whether a change of venue based on
prejudicial pretrial publicity is justified is two-fold: (1) the movant must show that
the publicity complained of was inflammatory; and (2) that the publicity actually
inflamed the prejudice of the community to such an extent that a reasonable
possibility exists that the accused may not receive a fair and impartial trial. State v.
Devlin, 2009 MT 18, { 17, 349 Mont. 67, 201 P.3d 791 (citations omitted). While
the burden of establishing presumed prejudice is very high, ultimately,
examination requires a fact-specific inquiry into each case. Id. at § 16. Prejudice
is presumed where pretrial publicity is so pervasive and prejudicial that one cannot
expect to find an unbiased jury pool in the community. Kingman, { 21. Under this
standard, the publicity must be both extensive and sensational in nature. Id.
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A. Consistent with Kingman, its progeny, and federal law, prejudice should
have been presumed because unremitting, inflammatory publicity
displaced the judicial process in Missoula County.

Given the pervasiveness of modern media communications, due process
requires strong measures are taken to ensure that the accused receives a fair trial.
See Sheppard v. Maxwell, 384 U.S. 333, 362-63, 86 S. Ct. 1507, 16 L Ed. 2d 600
(1966). Trial courts must “ensure that the balance is never weighed against the
accused.” 1d. In Kingman, this Court set forth a number of factors bearing on
“whether prejudicial, inflammatory publicity about [a] case so saturated the
community as to warrant a presumption that an impartial jury cannot be drawn
therefrom.” Kingman, { 42. These factors, in pertinent part, are addressed below,

and weigh heavily in favor of presumed prejudice.

1. Community size and characteristics

“First, the size and characteristics of the community in which the crime
occurred” is relevant. Kingman, {1 42. The smaller the jury pool, the more likely it
Is that prejudice should be presumed. Id. In Skilling v. United States, the Supreme
Court noted that a population of 150,000 was a small community. 561 U.S. 358,
382,130 S. Ct. 2896, 177 L. Ed. 2d 619 (2010) (citing Rideau v. Louisiana, 373

U.S. 723, 379, 83 S. Ct. 1417, 10 L. Ed. 2d 663 (1963)). Accordingly, Missoula
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County is a relatively small community with a population of roughly 111,800.

(D.C. 35,p.6.)

The Missoulian had a hardcopy circulation of approximately 66,700 readers
on weekdays, and 75,900 readers on Sundays, and it published over 100 articles on
the case. This did not include the Missoulian’s 27,000 “likes” on Facebook and
12,000 followers on Twitter. (D.C. 27, p. 3.) Kaarma documented over 450 local
news items covering this case, which included significant local news viewership
statistics. This number is exponentially larger than many cases where motions to
change venue were denied. See State v. Sullivan (1994), 266 Mont. 313, 319, 880
P.2d 829, 833(thirty-six news articles were published before and during trial); see
also State v. Bashor (1980), 188 Mont. 397, 403, 614 P.2d 470, 474 (a single
article and radio broadcast with incorrect factual statements); Devlin, 5 (three
newspaper articles and corresponding television broadcasts); Kingman, { 44 (ten
published articles and nine broadcasts from local television); Mu 'Min v. Virginia,
500 U.S. 415, 429-30, 111 S. Ct. 1899, 114 L. Ed. 2d 493 (1991) (forty-seven

articles, three months before trial in Washington D.C. was insufficient).

Conversely, in Callahan v. Lash, 381 F. Supp. 827, 834 (N.D. Ind. 1974), a
federal district court granted a prisoner’s writ of habeas corpus based on
prejudicial publicity in Indianapolis, Indiana. In Callahan, fifty of the 118 articles

covering the case were published two weeks before trial. 1d. at 829. The court
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emphasized the lack of time between the publication of adverse publicity and the
defendant’s trial. Id. Publicity here, in a much smaller community, was far more

pervasive, especially in close proximity to Kaarma’s trial.

In Rideau, the Supreme Court of the United States reversed the trial court’s
denial of a motion to change venue. 373 U.S. at 724. The Court, emphasizing the
size and characteristics of the community, found that where the defendant’s
confession was televised three times to large local audiences shortly before trial,
the confession “in a very real sense was Rideau’s trial—at which he pleaded guilty
to murder.” Id. at 726. The community, Calcasieu Parish, Louisiana, had a
population of approximately 150,000 people. Id. at 724. The estimated audiences
of the broadcasts were 53,000 people on the first day, and 29,000 on the second
day. Id. at 723. Conversely, Missoula County’s population was smaller than

Calcasieu Parish, and media coverage was far more pervasive.

2. Nature of the local media coverage

The second relevant factor is the nature of the publicity. Specifically,
whether it is inflammatory, whether it is the type that community members could
not reasonably be expected to ignore, or “whether it invites prejudgment of the
defendant’s culpability.” Kingman, { 42. “Inflammatory’ publicity is publicity

which, by its nature, has the tendency to stir up in the community pervasive and
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strong passions of anger, indignation, revulsion, and upset[.]” Devlin, { 24.
Publicity is inflammatory when there are “reasonable grounds to believe that jurors
chosen from this community could not determine the defendant’s guilt or
innocence in a fair and unbiased manner and based solely upon the evidence

admitted at trial.” Id.

Publication of statements by county attorneys and law enforcement can be
inflammatory. State ex rel. Coburn v. Bennett (1982), 202 Mont. 20, 31, 655 P.2d
502, 507. In Coburn, an article in the Helena Independent Record was headlined
“Help from Young Victim Amazed Helena’s Police.” 1d. The County Attorney
was quoted saying, “[i]t was the best statement he had obtained from a rape victim
in five years.” 1d. A deputy county attorney stated, “he picked the wrong little
girl[.]” 1d. This Court held that the newspaper went beyond objective
dissemination of information. “Instead of calming an enraged community . . . the

[newspaper] inflamed an already angry populace.” Id. at 30-1, 655 P.2d at 507.

Here, the media published the prosecutor’s comments that Kaarma sought
out Dede by trapping him in the garage, adding “every gun instructor tells students
to identify the target before firing.” (D.C. 27, ex. H.) Moreover, the State should
not be absolved of responsibility for filing potentially inadmissible, prejudicial

character evidence in its Affidavit simply because it is part of the record.
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This Court has also held that inflammatory publicity occurring after
prospective jurors are surveyed effects venue analysis. See State v. Paisley (1983),
204 Mont. 191, 194-95, 663 P.2d 322, 324. In Paisley, the defendant was charged
with one count of sexual intercourse without consent, a felony, one count of sexual
assault, a felony, and one count of sexual assault, a misdemeanor. Id. at 192-93,
663 P.2d at 323. The misdemeanor sexual assault charge was tried separately,
before the defendant’s scheduled trial on the felony charges. 1d. at 193, 663 P.2d
at 323. The defendant was found guilty of the misdemeanor sexual assault charge.
Id. The judge presiding over the misdemeanor trial then made inflammatory
statements that were published. Id. at 194-95, 663 P.2d at 324. The district court
later held that media coverage of the misdemeanor trial, in conjunction with the
fact that prospective jurors were already surveyed, required a change of venue. Id.

This Court agreed. Id. at 195, 663 P.2d at 324.

Similarly, here, the media’s allegations that Kaarma had a child abuse and
domestic violence conviction in Seattle, along with two sealed criminal cases in
Missoula, were published after jurors were surveyed. These allegations were not

admitted at trial.

The State may counter that publishing a defendant’s criminal history is not
prejudicial. This Court, however, previously held that criminal history is

inflammatory except under “some circumstances.” Devlin, at § 21 (citing State v.
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Fuhrmann (1996), 278 Mont. 396, 409, 925 P.2d 1162, 1170). A defendant’s
criminal history was not inflammatory when the bare statements were “devoid of
editorializing” and part of “standard news accounts of court events and filed
information.” Fuhrmann, 278 Mont. at 410, 925 P.2d at 1170-71, see also Devlin,
121. The Missoulian’s investigation into Kaarma’s criminal history was
inflammatory because it was not part of the record or standard news accounts of

court events—it did not arise until the accusations were circulated by the media.

Likewise, the media repeatedly reported that Kaarma used a purse to lure
Dede into the garage, inviting prejudgment of Kaarma’s culpability. See Devlin,
24; see also (D.C. 167, p. 3 (“Missoula man waited up to shoot ‘kid’”)).
Simultaneously, Kaarma was characterized as violent, threatening, and a drug user,
stirring up community revulsion and upset. Further, the media reported that Dede
was slain, and one politician even stated that he should be “put through the wood

chipper.” The foregoing certainly pervaded community sentiment.

Finally, the jury’s oath to return a verdict based on evidence presented at
trial was insufficient. See Devlin, { 33. Prejudice can be presumed where pretrial
publicity is so pervasive and prejudicial that it cannot be expected to find an
unbiased jury pool in the community. Kingman, § 21. Here, the sheer volume of
media coverage would have rendered a juror’s degree of impartiality indiscernible

to even her or herself. See Kingman, { 28 (citation omitted). The Missoulian’s
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daily hardcopy circulation was between 66,700 and 75,900, television viewership
was substantial, and almost ninety-percent of prospective jurors were made aware
of the case through the media. Indeed, the trial court concluded that “everybody

on the jury probably knows there’s a criminal record.” EX. I, p. 20.

3. Community sentiment

Third, adverse community sentiment is relevant. Kingman, { 42. “The more
demonstrably enraged or inflamed the community is, the less likely it will be to
find jurors who can render a decision free from bias.” Id. Similarly, pervasive
civic involvement in the fate of a victim is a strong indication that a change of

venue is warranted. See id. at | 50.

In the present case, the jury questionnaire responses indicated that: (1)
roughly eighty-nine percent of the prospective jurors knew about Kaarma’s case,
and fifty-six percent had formed an opinion on Kaarma’s innocence or guilt.
Conversely, in Kingman, only sixty-four percent of prospective jurors were
exposed to media coverage on the case, and just eighteen percent had formed an

opinion that would affect their ability to serve. Kingman, { 45.

Articles characterizing Kaarma as a criminal, drug user, violent, and
irrational, led to adverse community sentiment. The article, “Charging document:

Missoula man waited up to shoot kid” was followed by 432 online comments.
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(D.C. 27, ex. H.) The article, “Search warrant: Missoula man may have been high
when German student shot” was followed by 134 online comments. (ld. at ex. J.)
Finally, the article, “Defense attorney: Exchange students were ‘garage hopping’”
was followed by 250 online comments. (Id. at ex. K.) One juror was even

removed because his wife said Kaarma should be executed.

Prejudicial news items were frequent leading up to, during, and after trial.
In fact, from October 29, 2014 through December 25, 2014, shortly after trial, the
Missoulian published thirty-eight news items, KPAX published forty-five news
items, KECI published over twenty news items, ABCFox published thirty-five
news items, KGVO published/broadcasted thirty-two news items, and 930 AM

News broadcasted/published thirty-five news items. See ex. R.

Also, threats are clear indicia of the prejudicial publicity permeating the
community. See Bashor, 188 Mont. at 403, 614 P.2d at 474. Baker testified that
while the shooting was being investigated Kaarma and Pflager were receiving
death threats. (Tr., p. 2015.) “Fuck you Asshole” was spray painted across the

windows of Ryan’s office building, and a bullet was shot at Ryan’s home.

Finally, “sympathy for a victim demonstrates antipathy to the alleged
perpetrators of an offense [and] such pervasive civic involvement in the fate of a

victim, particularly when events all transpire in a relatively small community, is a
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strong indication that venue should be changed.” Kingman, { 50 (citation omitted).
In Kingman, the defendant unsuccessfully argued that donations jars, a fund set up

at a bank, and a benefit raising $5,800 constituted pervasive civic involvement. Id.
This Court emphasized that the defendant failed to establish that the media or the

victim’s friends urged citizens to contribute. 1d.

Kaarma, though, not only documented fundraising efforts, but also
established media encouragement of these efforts. KPAX wrote, “[a]nyone who
would still like to help out can send a check made out to Missoula Strikers to 4445
[omitted] Court, Missoula MT 59802.” (D.C. 167, J.2, art. 63.) The Missoulian
wrote, “[t]hose who want to donate can contact Brennan at [omitted]@gmail.com
or send mail to [omitted] Drive, Missoula, MT 59802.” (Id. at ex. G.9.) Praising
the community’s support, fundraiser Beth Brennan said, “I just think there’s been a
lot of attention paid to our justice system and things that are happening with young
men being killed violently[.]” (Id.) KECI even provided a bank account, “Family
of Diren Dede,” taking donations in Montana, Wyoming and South Dakota.” (ld.

atex. J.3, art. 15.)

B. The District Court committed two additional errors warranting
consideration in this Court’s venue analysis.

1. The court acted arbitrarily by finding that media access to inadmissible

character evidence met the clear and present danger test, but did not
present even a reasonable possibility that a venue change was required.
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This argument involves conflicting decisions by the District Court. The
court sealed character evidence proceedings finding that media access presented a
clear and present danger to trial fairness. This required that: (a) the dissemination
of the information from the pretrial proceeding and its record would create a clear
and present danger to trial fairness; and (b) the prejudicial effect of the information
on trial fairness cannot be avoided by any reasonable alternative means. Mont.
Code Ann. 8 46-11-701(3). Indeed, “the press and the public have a constitutional
right of access to criminal trials[.]” State ex rel. Smith v. Dist. Court (1982), 201

Mont. 376, 382, 654 P.2d 982, 986.

In comparison, venue analysis prompts a lesser “reasonable possibility”
standard. Devlin, §17. So, publication of evidence creating a clear and present
danger to trial fairness, necessarily, should also present a reasonable possibility
that the accused may not receive a fair trial. See State ex. Rel. Dayton Newspapers,
Inc. v. Phillips (1976), 46 Ohio St. 2d 457, 468-69, 351 N.E.2d 127, 134-35 (“If
the trial court is correct . . . ‘that the intense publicity has created a clear and
present danger [to trial fairness],” then the court should have allowed the
defendant’s motion for a change of venue.””) But, when the media routinely cited
sealed road rage incidents alleging that Kaarma was drunk, high, and violent, and
averred that he was convicted of domestic and child abuse, the court relegated its
legal import.
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Indeed, this Court is not limited to second-guessing the trial court’s
assessment of prejudicial media impact. See Kingman, 40 (trial judges are
uniquely positioned to assess whether [venue] requests are appropriate). Rather,
this Court can also apply the trial court’s conclusions that media access to
prejudicial character evidence warranted closing proceedings, and that “90
percent” of jurors had been made aware of highly inflammatory allegations via the
media. See State v. Rogers, 2013 MT 221, { 44, 371 Mont. 239, 306 P.3d 348
(admitting highly inflammatory allegations of rape and felony assault convictions,

later set aside, was not harmless error).

Finally, it should be noted that sealing proceedings, rather than ordering a
venue change, contradicted Montana law. A venue change was a less restrictive,

requisite alternative means of avoiding prejudicial pretrial publicity’s effect. State

ex rel. Smith, 201 Mont. at 385, 654 P.2d at 987.

2. Denying Kaarma’s motion to individually voir dire jurors destroyed
Kaarma’s ability to cure prejudicial media’s impact.

“[TThe right to trial by an impartial jury is principally secured through the
system of challenges exercised during voir dire[.]” See State v. LaMere, 2005 MT
118, 1 15, 327 Mont. 115, 112 P.3d 1005. Ample questioning in voir dire is
necessary to discern impartiality and prevent prejudicing the substantial rights of

either party. See § 46-16-115(2)(j). Further, it enables counsel to intelligently
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exercise peremptory challenges, which are essentially a matter of trial strategy.

State v. Herrman, 2003 MT 149, 19 23, 31, 316 Mont. 198, 70 P.3d 738.

The court, despite finding that “[e]verybody on the jury probably knows
there’s a criminal record,” did not allow individual voir dire. Individually
questioning jurors, though, was essential for exploring their knowledge of media
coverage without violating the court’s admonition against eliciting prejudicial
responses. In fact, eighty-nine percent of the jury venire was aware of the case
through the media. So, liberal individual voir dire was decidedly necessary. See
Devlin, 1 34; see also State v. Bar-Jonah, 2004 MT 344, § 87, 324 Mont. 278, 102
P.3d 1229 (allowing “liberal individual voir dire on the issues that would tend to
expose whether or not prospective jurors were so biased they could not lay aside
their pre-trial opinions and render a verdict based on the evidence presented in
court”). Indeed, substantial prejudice resulted when the defense was not allowed
to adequately question jurors on inflammatory media coverage to which almost the
entire venire was exposed. See LaMere, 26 (errors in the jury selection
process—such as telephone summoning of jurors—are structural); State v. Clary,
2012 MT 26, § 15, 464 Mont. 53, 270 P.3d 88 (individual voir dire is a “critical

stage” in proceedings).

In sum, pervasive and inflammatory media coverage, in conjunction with the

trial court’s erroneous rulings, established that prejudice should have been
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presumed. Contrary to well-established law, the trial court failed to ensure that the

balance was not weighed against the accused.

I11. The District Court committed structural error by failing to remove

Hughes for cause.

A District Court abuses its discretion if it fails to grant a challenge for cause
when a juror’s statements during voir dire raise serious doubts about the juror’s
ability to be fair and impartial. Allen, § 25. Likewise, an abuse of discretion
occurs if a trial court fails to excuse a prospective juror when actual bias is
discovered during voir dire.” Heath, § 7. Errors in the jury selection process are
structural. Id. Reversal is required if: (1) a district court abuses its discretion in
denying a challenge for cause; (2) the defendant uses a preemptory challenge to
remove the juror; and (3) the defendant uses all of his preemptory challenges. Id.
Structural error is automatically reversible and requires no additional analysis or
review. Id.

“The mere fact that a prospective juror is connected with law enforcement
does not, without more, necessitate a finding that he or she would not be an
impartial juror.” State v. Deschon, 2004 MT 32, § 41, 320 Mont. 1, 85 P.3d 756.
But, this Court has “recognized as a ‘fundamental fact of human character’ that
people are ‘prone to favor that side of a cause with which they identify themselves
either economically, socially, or emotionally.” Lamere, { 17 (quoting State v.
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Chastain (1997), 285 Mont. 61, 64, 947 P.2d 57, 59-60). Indeed, “should there be
any doubt in the event of a challenge for cause” of a juror whose life is committed
to law enforcement, “the trial court should resolve the doubt in favor of allowing
the challenge.” Lamere, § 17 (quoting State v. Radi (1978), 176 Mont. 451, 460,
578 P.2d 1169, 1175).

In State v. Allen, this Court held that the trial court erred by failing to
remove a juror who read newspaper accounts of the incident, was a “law and order
sort of person,” and stated he would be partial to testimony of law enforcement—
whom he knew personally. Allen, {1 27, 30. Further, the juror expressed an
unwillingness to consider all evidence before reaching a conclusion, despite the
prosecutor’s “quintessential coaxed recantation.” Id. at § 27. Likewise, this Court
has held that defense counsel was ineffective by failing to question a juror with an
immediate family member who was retired law enforcement, and that had a

daughter employed at the county attorney’s office. Lamere, § 16.

Here, the District Court ordered the automatic excusal of all jurors related to
law enforcement. (D.C. 50.) Hughes was personal friends with the trial judge and
had known lead detective Baker “since he was a baby.” (Tr., p. 50.) Baker sat at
the State’s adjacent counsel table during voir dire and throughout trial. (See D.C.
103.) Husband, the former twenty-year assistant chief of police for the MPD, even
worked alongside Baker’s father. (Tr., p. 150.) Most importantly, she admitted
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that she was more inclined to believe law enforcement than the accused; namely,
she identified with the police by saying “we re—on the police investigation, | just
believe it’s going to be more accurate, true.” EX. J, p. 237. Also, that “[Kaarma is]
going to say something that’s maybe not quite true[,]” and “be more apt, maybe, to

stretch the truth a little bit.” Id.

The State objected, countering: “she simply pointed out that she would
understand that the defendant might have a motive to lie or stretch the truth[.]” Id.
at 238. Further arguing that the court would actually instruct the jury that they can
“take motive to lie as one of their considerations as to credibility[.]” Id. Indeed,
the State averred that the jury could lawfully consider the fact that Kaarma was

accused of a crime, despite not testifying, as motive to lie.

Hughes’ ties to law enforcement and her statements raised serious doubts
about her ability to be fair and impartial—as such, it was error for the court to
refuse to strike her for cause. Further, he used a preemptory challenge to remove
Hughes, and exercised the remainder of his challenges. Therefore, the District

Court committed structural error, requiring reversal.

IV. The District Court issued two erroneous evidentiary rulings.

A. The District Court erred when—during the State’s case-in-chief—the
State’s own witness opened the door to Kaarma’s alleged assault.
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Under Rule 404(a)(1), M.R. Evid., the prosecution is only allowed to
introduce evidence of an accused’s bad character as proof that he acted in
conformity therewith to rebut defense evidence of the accused’s good character
offered to prove the same (emphasis added). State v. Gommenginger (1990), 242
Mont. 265, 271, 790 P.2d 455, 459. Conversely, if a defendant does not put his
character at issue, admission of such evidence constitutes reversible error. Id.
(citing Michelson v. United States, 335 U.S. 469, 69 S.Ct. 213, 93 L.Ed. 168

(1948)).

In State v. Gowan, this Court held that a gratuitous character statement made
by a defense witness while being cross-examined by the State does not open the
door to rebuttal character evidence. 2000 MT 277, { 11, 302 Mont. 127, 13 P.3d
376. The Court opined, “although a defendant can open the door with statements
made during either direct or cross-examination, and a defense witness can open the
door on direct-examination, a defense witness cannot inadvertently open the door
on cross-examination.” Id. “Since only a defendant can open the door to rebuttal
character evidence, the District Court erred in holding that a defense witness could
in a statement made during cross-examination.” Id. at § 27. This issue was

dispositive; it was reversed and remanded for a new trial. Id.

Here, the court sealed and excluded the 2012 incident where Kaarma was

accused of assaulting Pflager. In its case-in-chief, the State elicited the following
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testimony during its direct-examination of Pflager: “Markus is one of those kind of
guys where he takes, you know, his family seriously in the fact, that, you know, he
worries about us. You know he’s like our protector, but he’s a new dad (emphasis
added).” (Tr., p. 751.) On cross-examination, the defense inquired: “[a]nd back on
direct you talked about him being the protector of your family. Can you just
expand on that a little bit more, what his role was in the family?” (Id. at 818.)
Pflager then reiterated substantively identical testimony to that on direct. (Id. at
818-19.) On redirect, the State then argued, Pflager “talked about how he’s the
protector, his concern is for the safety of his family, and [the assault] could be used

to impeach that statement.” Ex. K, p. 822.

The defense objected. Id. at 823. The court declined to admit the dismissed
charge, but allowed the State to ask whether Kaarma previously assaulted her. 1d.
at 824. The State asked Pflager, “was there an incident in 2012 where [Kaarma]

physically assaulted you? Pflager responded, “yes.” (Tr., p. 826.)

This error prejudiced Kaarma. He had no control over the State’s inquiries
on direct examination. His trial strategy relied on the court excluding the
allegation that he previously assaulted Pflager. Also, he lost his opportunity to voir
dire jurors regarding the effect that evidence of prior crimes would have on their
decision. See State v. Doll (1985), 214 Mont. 390, 397, 692 P.2d 473, 476.

Moreover, the State argued in closing that Kaarma was a violent person, claiming:
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“Janelle said the defendant was a protector, but he’s actually assaulted her in the

past.” (Tr., p. 2475.)

Such inquiries are prohibited because of fears that the jury will “prejudge
one with a bad general record and deny him the opportunity to defend against a
particular charge.” Gowan, 1 19. Further, barring proof of other crimes “should be
strictly enforced in all cases where applicable, because of the prejudicial effect and
injustice of such evidence[.]” Derbyshire, § 22 (citation omitted). Here, evidence
of a domestic assault was highly prejudicial and used by the State to prove Kaarma

did not exercise self-defense.

B. The District Court erred by admitting Detective Baker’s expert
opinion—guised as lay testimony—on blood spatter, which was not
previously disclosed.

Upon request, prosecutors shall make available “all written reports or
statements of experts who have personally examined the defendant or any evidence
in the particular case, together with the results of physical examinations, scientific
tests, experiments, or comparisons (emphasis added)[.]” Mont. Code Ann. § 46-
15-322(1)(c). Kaarma repeatedly requested expert reports—including any related
to anticipated testimony from law enforcement. Baker’s blood spatter conclusions

were not disclosed. See First Citizens Bank v. Sullivan, 2008 MT 428, { 29, 347
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Mont. 452, 200 P.3d 39 (failure to disclose an expert witness will usually prejudice

the opposing party).

A lay witness may testify as to opinions and inferences which are rationally
based on the perception of the witness and helpful to a clear understanding of the
witness’s testimony or the determination of a fact in issue. M. R. Evid. 701.
Conversely, expert opinion testimony is admissible about ‘scientific, technical, or
other specialized knowledge’ if the opinion will help the jury to understand the
evidence or determine a fact in issue and the witness has been ‘qualified as an
expert by knowledge, skill, expertise, training, or education.”” State v. Nobach,

2002 MT 91, 1 14, 309 Mont. 342, 46 P.3d 618.

In State v. Stout, this Court upheld the admission of a police officer’s
opinion testimony on blood evidence at the scene of an alleged homicide. 2010
MT 137, |1 60-2, 356 Mont. 468, 237 P.3d 37. The officer had a four-year degree
in law enforcement, was a Law Enforcement Academy graduate, had experience as
a detective and coroner, and had completed a week-long course in blood spatter
evidence. Id. at 1 61. The officer provided largely intuitive testimony; namely,
that evidence was tampered with because blood was found in places that could not
exist unless objects were moved over the stains. Id. at { 60.

Likewise, in State v. Mix (1989), 239 Mont. 351, 363, 781 P.2d 751, 758,

this Court upheld a trial court admitting blood spatter testimony by the State’s
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forensic serologist. The serologist, upon inquiry, accurately defined “forensic
serology” and previously qualified as an expert in testimony on forensic serology
over sixty times. Id. at 362, 781 P.2d at 757.

Here, Baker cited a blood stain that was not measured or tested to conclude
that blood flow from Dede’s arm transferred to the sedan in the garage when Dede
“crouched for a short period of time” behind the vehicle, leaving a void where
blood failed to transfer. Ex. L, pgs. 1947-48. Then, when Dede stood up, Kaarma
allegedly moved past the vehicle to shoot Dede in the head, which resulted in high-
speed blood spatter over the void. Id. at 1948. Baker testified on spatter velocity,
blood transfer, the physics of blood, and blood flow from wounds. Id. at 1946-48.
Yet, he did not have a college degree, was not certified as an expert, and he could
not explain hemoglobin, plasma, or blood testing techniques. (Tr. pgs. 1985-87)
Indeed, he was not qualified to testify on blood spatter based on his common sense
and training. (See id. at 1991); see also Dewitz, 2009 MT 202, { 43, 351 Mont.
182, 212 P.3d 1040 (trial court abused its discretion by allowing the detective, a
lay witness, to give opinion testimony on handwriting samples).

This error was not harmless. Baker’s testimony actually contradicted
Spinder’s testimony that Kaarma fired all four shots from the same location. See
Dewitz, 1 45 (an error is harmless if the fact-finder is presented with admissible

evidence that proved the same facts as the tainted evidence). His statement that
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Dede “crouched down” inferred that Dede was not a threat, despite no evidence of
this fact at trial. Additionally, Kaarma was unable to voir dire Baker and the State
did not disclose a blood spatter report prior to trial. As such, Kaarma did not have
a rebuttal expert. In closing, the State argued that Dede crouched down before he
was shot; stating: “you don’t have to be a scientist to know that blood flows
downhill and that there is a void where someone’s arm might have been.” (Tr., p.
2544.)

CONCLUSION

The District Court committed five fundamental errors, each warranting
reversal. Ultimately, this Court, in exercising its discretion, is bound to uphold a
defendant’s constitutional right to a fair trial. The District Court, though,
repeatedly stymied Kaarma’s ability to receive the same. Indeed, Kaarma was just

as much at trial in the months beforehand, as he was before the jury.

WHEREFORE, Markus Kaarma respectfully requests this honorable Court
to reverse his conviction and remand it for a trial in an alternate venue, and for

such relief as this Court finds just and appropriate.
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